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 1.  TIME:  9:00   CASE#: MSC14-02276 
CASE NAME: MARJAN BARABIAN VS. CENTEX HOMES 
HEARING ON MOTION FOR GOOD FAITH SETTLEMENT 
FILED BY FIRST SPECIALTY INSURANCE CORPORATION 
* TENTATIVE RULING: * 
 
Intervenor First Specialty Insurance Corporation’s Motion for Determination of Good Faith 
Settlement is denied without prejudice.  Defendant Centex Homes opposed the motion on the 
ground Plaintiffs had failed to execute the settlement agreement, raising doubt as to whether 
there was indeed a settlement.  Moving party did not respond to the opposition.  The Court 
continued the hearing to allow moving party to present evidence of the settlement, including a 
copy of the executed agreement.   The Court has not received any further documentation and 
therefore cannot decide the motion. 

 

  

 2.  TIME:  9:00   CASE#: MSC16-02404 
CASE NAME: ACOSTA VS. REMINGTON LODGING 
HEARING ON MOTION FOR CLASS CERTIFICATION 
FILED BY RINA ACOSTA 
* TENTATIVE RULING: * 
 
Continued by Stipulation of the parties to July 30, 2020 at 9:00 a.m. 
 

  

 3.  TIME:  9:00   CASE#: MSC16-02404 
CASE NAME: ACOSTA VS. REMINGTON LODGING 
HEARING ON MOTION TO STRIKE DEFENDANT’S EMPLOYEE DECLARATIONS 
FILED BY RINA ACOSTA 
* TENTATIVE RULING: * 
 
Continued by Stipulation of the parties to July 30, 2020 at 9:00 a.m. 
 

  

 4.  TIME:  9:00   CASE#: MSC16-02404 
CASE NAME: ACOSTA VS. REMINGTON LODGING 
HEARING ON MOTION TO FILE OPPOSITION DOCUMENTS UNDER SEAL 
FILED BY REMINGTON LODGING & HOSPITALITY LLC 
* TENTATIVE RULING: * 
 
Continued by Stipulation of the parties to July 30, 2020 at 9:00 a.m. 
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 5.  TIME:  9:00   CASE#: MSC18-01416 
CASE NAME: SHEFAYEE VS. SAHAR 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Parties to appear by telephone. 
 

  

 6.  TIME:  9:00   CASE#: MSC18-01416 
CASE NAME: SHEFAYEE VS. SAHAR 
SPECIAL SET HEARING ON: REVIEW OF SANCTIONS AFTER RESPONSES 
SET BY DEPT. 39 
* TENTATIVE RULING: * 
 

This discovery dispute has a significant history.  Motions to compel were first set for 

December 12, 2019.  Before they were heard, the court continued the motions to January 9, 

2020, but in the intervening time held an Informal Discovery Conference on December 12, 2019, 

the date originally set for the hearing.  At the IDC, the Court advised defendants of their need to 

supplement discovery, but the dispute continued.  Defendants filed a motion for protective order, 

which ultimately was heard on the same day as the motions to compel, January 30, 2020.  

The tentative ruling denied the motion for protective order and granted the motions to compel, 

requiring that further answers be provided without objection and awarding sanctions of $7,975.  

After the hearing, the court modified the tentative ruling in two respects that gave defendants 

another chance: objections would be permitted and sanctions would be suspended pending 

a further hearing on the status of the further responses.  The hearing initially was set for 

March 26, 2020, but was continued due to the coronavirus pandemic. 

Plaintiff has provided a filing addressing the status of discovery.  First, plaintiff asserts 

that because the initial responses were late, objections were waived, and the court does not 

have discretion to allow further objections.  Plaintiff also asserts that the responses were plainly 

inadequate, although the manner in which the responses are set out makes it somewhat difficult 

to match up with question with the answer.  Moreover, plaintiff has provided excerpts of the 

responses without indicating which responses it contends are inadequate.  Plaintiff also asserts 

that the responses were often illegible.  (Certainly, the copies provided to the Court are often 

illegible. It is difficult for this Court to determine who is responsible for the poor copy provided to 

the Court.)   

What can be discerned, however, indicates that in many respects the responses violate 

basic rules of discovery.  For example, where an interrogatory asks for contact information for a 

person, the answer is that the information is already known to the propounding party.  That is 

not a valid response. (Of course, nor does the failure to respond actually result in plaintiff being 

deprived of any new information.)  Similarly where Special Interrogatory Number 23 asks for 

documents that support a particular contention, the response is that “deeds recorded with the 

County Recorder will show which property was owned by my brother and not by me[.]”   
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Finally, plaintiff notes that the verifications are not actual signatures, but “docusign” 

electronic signatures. This is not a legally authorized manner of signature.  Plaintiff seeks 

additional sanctions of $3,250, based on five hours of time at $650 per hour.   

At this point, there is nothing to be gained by compelling further responses.  Instead, 

the Court will consider appropriate evidentiary sanctions.   In support of this determination, 

plaintiff is to prepare document in the nature of a Separate Statement as would be filed under 

CRC 3.1345(c), but in addition, with respect to each specific request and inadequate response, 

setting forth the particular evidentiary sanction, i.e., that no evidence on that point should be 

allowed, or that a certain fact should be deemed admitted.  Plaintiff is directed to make the 

appropriate submission no later than July 16, 2020.  Defendants may reply by July 23, 2020, 

and the matter will be heard on July 30, 2020, at 9:00 a.m.   

The previously suspended sanctions award, along with the additional request for 

sanctions will be considered at the July 30 hearing. 

 

  

 7.  TIME:  9:00   CASE#: MSC18-02264 
CASE NAME: MACKIE VS. GOLDMAN 
HEARING ON MOTION O/FOR ORDER TO COMPEL RESPONSE TO FORM INTERROGS. 
(Laura Mackie)  /  FILED BY BRIAN GOLDMAN M.D. 
* TENTATIVE RULING: * 
 
Continued by Stipulation of the parties to August 27, 2020 at 9 a.m. 
 

  

 8.  TIME:  9:00   CASE#: MSC18-02264 
CASE NAME: MACKIE VS GOLDMAN 
HEARING ON MOTION TO COMPEL RESPONSE TO FORM INTERROGS 
(Michael Hague)  /  FILED BY BRIAN GOLDMAN M.D. 
* TENTATIVE RULING: * 
 
Continued by Stipulation of the parties to August 27, 2020 at 9 a.m. 
 

  

 9.  TIME:  9:00   CASE#: MSC18-02264 
CASE NAME: MACKIE VS. GOLDMAN 
HEARING ON MOTION TO COMPEL RESPONSE TO REQUEST FOR PRODUCTION 
(Michael Hague)  /  FILED BY BRIAN GOLDMAN M.D. 
* TENTATIVE RULING: * 
 
Continued by Stipulation of the parties to August 27, 2020 at 9 a.m. 
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10.  TIME:  9:00   CASE#: MSC18-02264 
CASE NAME: MACKIE VS. GOLDMAN 
HEARING ON MOTION TO COMPEL RESPONSE TO REQUEST FOR PRODUCTION 
(Laura Mackie)  /  FILED BY BRIAN GOLDMAN M.D. 
* TENTATIVE RULING: * 
 
Continued by Stipulation of the parties to August 27, 2020 at 9 a.m. 
 

  

11.  TIME:  9:00   CASE#: MSC18-02264 
CASE NAME: MACKIE VS. GOLDMAN 
HEARING ON MOTION TO DEEM MATTERS ADMITTED  (Laura Mackie) 
FILED BY BRIAN GOLDMAN M.D. 
* TENTATIVE RULING: * 
 
Continued by Stipulation of the parties to August 27, 2020 at 9 a.m. 
 

  

12.  TIME:  9:00   CASE#: MSC18-02264 
CASE NAME: MACKIE VS. GOLDMAN 
HEARING ON MOTION TO DEEM MATTERS ADMITTED  (Michael Hague) 
UNANSWERED, FILED BY BRIAN GOLDMAN MD 
* TENTATIVE RULING: * 
 
Continued by Stipulation of the parties to August 27, 2020 at 9 a.m. 
 

  

13.  TIME:  9:00   CASE#: MSC18-02264 
CASE NAME: MACKIE VS. GOLDMAN 
HEARING ON MOTION TO COMPEL RESPONSE TO SPECIAL INTERROGS. 
(Michael Hague)  /  FILED BY BRIAN GOLDMAN M.D. 
* TENTATIVE RULING: * 
 
Continued by Stipulation of the parties to August 27, 2020 at 9 a.m. 
 

  

14.  TIME:  9:00   CASE#: MSC18-02264 
CASE NAME: MACKIE VS. GOLDMAN 
HEARING ON MOTION TO COMPEL RESPONSE TO SPECIAL INTERROGS. 
(Laura Mackie)  /  FILED BY BRIAN GOLDMAN M.D. 
* TENTATIVE RULING: * 
 
Continued by Stipulation of the parties to August 27, 2020 at 9 a.m. 
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15.  TIME:  9:00   CASE#: MSC19-01906 
CASE NAME: NIX VS.  SAN RAMON VALLEY U.S.D. 
HEARING ON MINOR'S COMPROMISE 
* TENTATIVE RULING: * 
 
Granted.  The settlement is in the best interest of the minor.  For good cause, the appearance of 
the minor and the guardian ad litem is waived. 

 

  

16.  TIME:  9:00   CASE#: MSC19-02416 
CASE NAME: MEHTA VS. PSF DANVILLE 
HEARING ON DEMURRER TO 1st Amended COMPLAINT 
FILED BY PSF DANVILLE LLC, et al. 
* TENTATIVE RULING: * 
 

Before the Court is a Demurrer by Defendant PSF Danville, LLC; Peer Street, Inc.; Jay 
Hartman; Kirk Schulz; Premium Properties, and James Frost (collectively, “Defendants”). 
The Demurrer relates to the First Amended Complaint (“FAC”) filed by Plaintiff Deepak Mehta 
(“Plaintiff” or “Mehta”). The FAC alleges causes of action for (1) negligence; (2) negligent 
infliction of emotional distress; (3) conversion; and (4) conversion (bailment). 

Defendant PSF Danville, LLC only demurs to Plaintiff’s claims for (2) negligent infliction of 
emotional distress and (4) conversion (bailment). The remaining Defendants demur to all of 
Plaintiff’s claims. 

For the following reasons the Demurrer is sustained, with leave to amend. 

Request for Judicial Notice 

Defendants request Judicial Notice of a pair of County Recorder documents. The Request is 
unopposed. The request is granted. Evid. Code §§ 452, 453 

Factual Background 

Plaintiff was the previous owner of 4443 Deer Ridge Road, Danville, CA 94506. (FAC at ¶¶ 1, 
11.) The Property is subject to the Blackhawk Homeowners Association. (Id. at ¶ 8.) Plaintiff lost 
title to the Property and the Contra Costa Sheriff’s department evicted him at the direction of the 
non-Blackhawk Defendants on November 1, 2017. (Id. at ¶¶ 11, 12). He alleges that since 
November 1, 2017 all the non-Blackhawk Defendants had control, custody and possession of 
the Subject Property including all of the personal property of Plaintiff contained therein. (Id. at 
¶ 13.) 

Plaintiff alleges that between November 7, 2019 and November 15, 2019 a burglary occurred in 
the Subject Property causing him to lose his personal property. (FAC at ¶ 16.)  

Defendant PSF Danville is the current owner of the Subject Property. (RJN Ex. 2.) The 
relationship of the remaining Defendants to the Subject Property is less direct: Defendant Jay 
Hartman is a principal of Defendant Peer Street, Inc. (FAC ¶ 3); Defendant Peer Street Inc. “was 
involved in the purchase of the Subject Property by Defendant PSF at the auction” (Id. at ¶ 4); 
Defendant Kirk Schulz is a principal of Defendant Premium Properties (Id. at ¶ 5); Defendant 
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Premium Properties “was involved in the purchase of the Subject Property” (Id. at ¶ 6); and 
Plaintiff alleges James Frost works for Defendant Schulz and Premium Properties. (Id. at ¶ 7.) 
Plaintiff also alleges that Defendants Peer Street, Inc. and Premium Properties were involved in 
his unlawful detainer and eviction from the Subject Property. (Id. at ¶¶ 4,6.) 

Legal Standard 

“The function of a demurrer is to test the sufficiency of the complaint as a matter of law.” 
(Holiday Matinee, Inc. v. Rambus, Inc. (2004) 118 Cal.App.4th 1413, 1420.) A complaint 
“is sufficient if it alleges ultimate rather than evidentiary facts” (Doe v. City of Los Angeles (2007) 
42 Cal.4th 531, 550 (“Doe”)), but the plaintiff must set forth the essential facts of his or her case 
“with reasonable precision and with particularity sufficient to acquaint [the] defendant with the 
nature, source and extent” of the plaintiff’s claim. (Doheny Park Terrace Homeowners Assn., 
Inc. v. Truck Ins. Exchange (2005) 132 Cal.App.4th 1076, 1099.) Legal conclusions are 
insufficient. (Id. at 1098–1099; Doe at 551, fn. 5.) The Court “assume[s] the truth of the 
allegations in the complaint, but do[es] not assume the truth of contentions, deductions, or 
conclusions of law.” (California Logistics, Inc. v. State of California (2008) 161 Cal.App.4th 242, 
247.) “The existence and scope of duty are legal questions for the court.” (Merrill v. Navegar, 
Inc. (2001) 26 Cal.4th 465, 477.) 

Analysis 

Defendant PSF Danville  

Defendant PSF Danville demurs only to Plaintiff’s claims for (2) negligent infliction of emotional 
distress and (4) conversion (bailment). 

Negligent Infliction of Emotional Distress 

A cause of action for negligent infliction of emotional distress is not a separate tort but a 
subspecies of a negligence claim. (Ragland v US Bank Nat, Assn (2012) 209 Cal App 4th 182, 
205.) Thus, Plaintiff must allege the existence of a duty. “That duty may he imposed by law, be 
assumed by the defendant, or exist by virtue of a special relationship.” (Id. at 205 [citing Potter 
v. Firestone Tire & Rubber Co. (1993) 6 Cal.4th 965, 984].) 

The FAC fails to allege any duty owed by PSF Danville against Plaintiff. The FAC contains no 
allegations that would justify a finding PSF Danville had a relationship with Plaintiff giving rise to 
a duty that would permit Plaintiff to recover emotional distress damages if it were breached. 

Plaintiff has failed to allege facts sufficient to state a claim for negligent infliction of 
emotional distress. 

Conversion-Bailment 

“In a broad sense a bailment is the delivery of a thing to another for some special object or 
purpose, on a contract, express or implied, to conform to the objects or purposes of the delivery 
which may be as various as the transactions of men.” (H.S. Crocker Co. v. McFaddin (1957) 
148 Cal.App.2d 639, 643.) California law generally defines a bailment as the delivery of a thing 
in trust for a purpose upon an implied or express contract. (Greenberg Brothers, Inc. v. Ernest 
W. Hahn. Inc. (1996) 246 Cal. App. 2d 529, 531.) The FAC is bereft of allegations of an implied 
or express contract regarding Plaintiff’s property and Plaintiff’s opposition is silent with respect 
to this claim.  
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Plaintiff has failed to allege facts sufficient to state a claim for conversion-bailment. 

Remaining Defendants 

Defendants Peer Street, Inc.; Jay Hartman; Kirk Schulz; Premium Properties, and James Frost 
assert that each of the causes of action pled against them in the FAC is uncertain. 

Uncertainty is a disfavored ground for demurring to a complaint. (See, e.g., Khoury v. Maly’s of 
California (1993) 14 Cal.App.4th 612, 616; 1 Weil & Brown, Civil Procedure Before Trial (The 
Rutter Group 2011) § 7:84, p. 7(l)-39.) A demurrer for uncertainty generally will be sustained 
only when the complaint is such that the defendant cannot even determine what it must respond 
to. (Williams v. Beechnut Nutrition Corp. (1986) 185 Cal.App.3d 135, 139.) 

Here, sustaining the Demurrer for uncertainty is warranted. The remaining Defendants are 
introduced in the “General Allegations” section of the FAC but the FAC does not allege any 
specific conduct on their part. Plaintiff’s conclusory allegations that “all Defendants … had 
control, custody and possession of the Subject Property including all of the personal property of 
Plaintiff contained therein” (FAC at ¶ 13) is insufficient and lacking in factual support. 

Plaintiff has failed to allege facts sufficient to state claims against the remaining Defendants for 
(1) negligence; (2) negligent infliction of emotional distress; (3) conversion; and (4) conversion 
(bailment). The Court notes that the remaining Defendants connection to the Subject Property 
and Plaintiff’s claims seems quite attenuated and cautions that Plaintiff should bear in mind the 
sham pleading rule in further amendments. (See generally, Larson v. UHS of Rancho Springs, 
Inc. (2014) 230 Cal.App.4th 336, 343-345.) 

 

  

17.  TIME:  9:00   CASE#: MSC19-02416 
CASE NAME: MEHTA VS. PSF DANVILLE 
HEARING ON DEMURRER TO 1st Amended COMPLAINT 
FILED BY BLACKHAWK HOMEOWNERS ASSOCIATION 
* TENTATIVE RULING: * 
 

Before the Court is a Demurrer by Defendant Blackhawk Homeowners Association (“Defendant” 
or “Blackhawk”). The Demurrer relates to the First Amended Complaint (“FAC”) filed by Plaintiff 
Deepak Mehta (“Plaintiff” or “Mehta”). The FAC alleges causes of action for (1) negligence; 
(2) negligent infliction of emotional distress; (3) conversion; and (4) conversion (bailment). 

Defendant Blackhawk demurs to all Plaintiff’s causes of action pursuant to CCP § 430.10(e) 
and (f) on several grounds. 

For the following reasons the Demurrer is sustained, with leave to amend. 

Request for Judicial Notice 

Defendants requests Judicial Notice of several recorded documents. The Request is 
unopposed. The request is granted. Evid. Code §§ 452, 453 

Factual Background 

Plaintiff was the previous owner of 4443 Deer Ridge Road, Danville, CA 94506. (FAC at ¶¶ 1, 
11.) The Property is subject to the Blackhawk Homeowners Association. (Id. at ¶ 8.) Plaintiff lost 
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title to the Property and the Contra Costa Sheriff’s department evicted him at the direction of the 
non-Blackhawk Defendants on November 1, 2017. (Id. at ¶¶ 11, 12). He alleges that since 
November 1, 2017 all the non-Blackhawk Defendants had control, custody and possession of 
the Subject Property including all of the personal property of Plaintiff contained therein. (Id. at 
¶ 13.) 

Plaintiff alleges that between November 7, 2019 and November 15, 2019 a burglary occurred in 
the Subject Property causing him to lose his personal property. (FAC at ¶ 16.) 

Legal Standard 

“The function of a demurrer is to test the sufficiency of the complaint as a matter of law.” 
(Holiday Matinee, Inc. v. Rambus, Inc. (2004) 118 Cal.App.4th 1413, 1420.) A complaint “is 
sufficient if it alleges ultimate rather than evidentiary facts” (Doe v. City of Los Angeles (2007) 
42 Cal.4th 531, 550 (“Doe”)), but the plaintiff must set forth the essential facts of his or her case 
“with reasonable precision and with particularity sufficient to acquaint [the] defendant with the 
nature, source and extent” of the plaintiff’s claim. (Doheny Park Terrace Homeowners Assn., 
Inc. v. Truck Ins. Exchange (2005) 132 Cal.App.4th 1076, 1099.) Legal conclusions are 
insufficient. (Id. at 1098–1099; Doe at 551, fn. 5.) The Court “assume[s] the truth of the 
allegations in the complaint, but do[es] not assume the truth of contentions, deductions, or 
conclusions of law.” (California Logistics, Inc. v. State of California (2008) 161 Cal.App.4th 242, 
247.) “The existence and scope of duty are legal questions for the court.” (Merrill v. Navegar, 
Inc. (2001) 26 Cal.4th 465, 477.) 

Analysis 

Plaintiff only opposed the Defendant’s Demurrer to the negligence cause of action. 

“The threshold element of a cause of action for negligence is the existence of a duty to use due 
care toward an interest of another that enjoys legal protection against unintentional invasion.” 
Paz v. State of California (2000) 22 Cal.4th 550, 559. “Whether this essential prerequisite to a 
negligence cause of action has been satisfied in a particular case is a question of law to be 
resolved by the court.” (Artiglio v. Corning Inc. (1998) 18 Cal.4th 604, 614 (quoting Bily v. Arthur 
Young & Co. (1992) 3 Cal.4th 370, 397.) 

The elements of a cause of action for negligence are: the “defendant had a duty to use due 
care, that he [or she] breached that duty, and that the breach was the proximate or legal cause 
of the resulting injury.” (Vasquez v. Residential Investments, Inc. (2004) 118 Cal.App.4th 269, 
278 [citation omitted].) The existence of duty is a question of law to be decided by the court. 
(See, e.g., Rowland v. Christian (1968) 69 Cal.2d 108, 119.) 

“A demurrer to a negligence claim will properly lie only where the allegations of the complaint fail 
to disclose the existence of any legal duty owed by the defendant to the plaintiff.” (Osornio v. 
Weingarten (2004) 124 Cal.App.4th 304, 316.) 

Defendant argues that it has no independent duty outside the CC&Rs. (Demurrer at 4:25-27; 
Sands v. Walnut Gardens Condominium Assn. Inc. (2019) 35 Cal.App.5th 174, 177.) In 
opposition, Plaintiff argues that “Defendant BHA had the duty to ensure safety within the 
community free from burglary or robberies” (FAC ¶ 14) and points to the CC&R provision 
regarding entrance gates. Opp. at 3:22-4:2. On reply, Defendant argues that the Association 
had no independent duty to the Plaintiff because he was not a member of the Association at the 
time of the alleged burglary. (Reply at 2:22-24.) Defendant also argues that any duty to provide 
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security at the gate is not tantamount to a duty to keep the community free from burglaries. 
(Reply at 4:2-5.) 

On its face, the FAC alleges that Plaintiff lost title to the property (FAC at ¶ 11); Plaintiff does not 
allege that he is an intended beneficiary of the CC&Rs once he was no longer a member. 
Furthermore, the entrance gate provision alone is insufficient to establish a duty to prevent 
burglaries. (RJN Ex. 1 at Art. II § 2.4.) That provision states that “the Entrance Gates shall be 
open and manned twenty-four (24) hours per day.” It does not support a duty to “ensure safety 
within the community” (FAC at ¶ 14) and Plaintiff has not alleged any other basis for Defendant 
Blackhawk’s alleged duty of care. 

Plaintiff has failed to allege facts sufficient to state a cause of action for negligence against 
Defendant Blackhawk. 

 

  

18.  TIME:  9:00   CASE#: MSC20-00274 
CASE NAME: HANCOCK VS. SERVICELINK 
HEARING ON MOTION TO DECLARE PLAINTIFF A VEXATIOUS LITIGANT 
FILED BY FREMONT BANK 
* TENTATIVE RULING: * 
 
Before the Court is a motion to declare Plaintiff Anne Hancock (“Plaintiff” or “Hancock”) 
a vexatious litigant. Defendant Fremont Bank (“Defendant” or “Fremont Bank”) brings the motion 
pursuant to Code of Civil Procedure § 391 et seq. Plaintiff attempted to file a request to vacate 
the motion in response; although it was rejected by the clerk it was served on Defendants and 
the Court has reviewed it. For the following reasons, the motion is granted. 

Request for Judicial Notice 

Defendant requests Judicial Notice of several orders in case no. C18-02245 as well as several 
County Recorder documents. The Request is unopposed. The request is granted. Evid. Code 
§§ 452, 453. 

Vexatious Litigant Statute 

Code Civ. Proc., section 391 provides: 

As used in this title, the following terms have the following meanings: 

(a) “Litigation” means any civil action or proceeding, commenced, maintained or pending 
in any state or federal court. 

(b) “Vexatious litigant” means a person who does any of the following: 

(1) In the immediately preceding seven-year period has commenced, prosecuted, or 
maintained in propria persona at least five litigations other than in a small claims court that have 
been (i) finally determined adversely to the person or (ii) unjustifiably permitted to remain 
pending at least two years without having been brought to trial or hearing. 

(2) After a litigation has been finally determined against the person, repeatedly relitigates 
or attempts to relitigate, in propria persona, either (i) the validity of the determination against the 
same defendant or defendants as to whom the litigation was finally determined or (ii) the cause 
of action, claim, controversy, or any of the issues of fact or law, determined or concluded by the 
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final determination against the same defendant or defendants as to whom the litigation was 
finally determined. 

(3) In any litigation while acting in propria persona, repeatedly files unmeritorious 
motions, pleadings, or other papers, conducts unnecessary discovery, or engages in other 
tactics that are frivolous or solely intended to cause unnecessary delay.  

As above, for the purposes of this statute, the term “litigation” means “any civil action or 
proceeding commenced, maintained, or pending in any state or federal court.” (Code Civ. Proc. 
§ 391(a).) The term “litigation” also includes “any appeal or writ proceeding” and bankruptcy 
proceedings in U.S. Bankruptcy Courts. (See PSM Holding Corp. v. Nat'l Farm Fin. Corp. (C.D. 
Cal 2010) 743 F. Supp.2d. 1136, 1162 (bankruptcy proceeding is “litigation” in which the interest 
of the parties are adverse, citing CCP § 391(a).) 

Procedural Posture, Previous Litigation History, and Prior Motion Practice 

Plaintiff filed the Complaint in this matter on February 10, 2020 against Defendant Servicelink, 
The Mortgage Law Firm, and Fremont Bank. The Complaint alleges causes of action for (1) 
deceit and (2) concealment. Plaintiff filed a complaint in the Prior Lawsuit (C18-02245) for quiet 
title on November 7, 2018. The complaint in the Prior Lawsuit included two broad subcategories 
of allegations, “deceit” and “concealment.” 

Plaintiff previously owned the real property located at 4400 Galileo Drive, Antioch, CA 94509. 
She purchased the property on August 7, 2008. (RJN Ex. O.) At that time, Plaintiff obtained a 
mortgage loan in the amount of $240,000 from Wachovia Mortgage, FSB on August 7, 2008, 
secured against the property. (RJN Ex. P.) Plaintiff subsequently refinanced her loan in 2010 
with Tri Counties Bank, who recorded a Deed of Trust on February 25, 2010. (RJN Ex. Q.) Then 
in 2014, Plaintiff refinanced her loan with Fremont Bank, who recorded a Deed of Trust on 
August 29, 2014. (RJN Ex. S.) 

 Prior Lawsuit 

In Plaintiff’s Prior Lawsuit, in her “deceit” subsection, she alleged that “[a]fter the purchase of 
this home Plaintiff never received [a Deed, Deed of Trust and Grant Deed] and inquired about 
them but the buyer was unwilling to submit copies to the Plaintiff.” (RJN Ex. B at 2.) Plaintiff 
alleged that subsequent transactions are questionable “because many documents were missing 
and when Plaintiff requested original documents the Defendants were unable to process the 
request therefore, original loan documents were never received.” (Id.) She further alleges that 
documents were “falsely prepared.” Finally, she alleges that “Defendants’ actions in processing 
and handling of these loans involved numerous false actions causing deceptive and misleading 
practices including but not limited to violations of State Laws designed to protect borrowers 
which was a cause of Plaintiff to be at an equitable disadvantage to each of the Defendants.” 
(Id.) 

In her “concealment” subsection, Plaintiff alleged that “Defendant concealed the fact that the 
Borrower’s loan changed by all of the actions that were taken by the defendants.” (RJN Ex. B 
at 2.) 

Plaintiff alleged that “none of the parties or Defendant’s [sic] in this case holds perfected and 
secured claim in the Property and Defendant’s [sic] are stopped and precluded from asserting 
an unsecured claim against Plaintiff’s estate and property.” (RJN Ex. B at 3.) Specifically, 
Plaintiff alleged that MERS lacks authority to properly transfer Deeds of Trust to the Defendants. 
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(Complaint at 4.) As a consequence, Plaintiff alleged that “Defendants do not have a right to 
foreclose on the Property because they did not properly comply with the requirements and 
falsely prepared documents and portrayed unfair business practices therefore any attempted 
sale of the property is ‘unlawful and void.’” (Id.) 

The Court sustained a demurrer to Plaintiff’s complaint in the Prior Lawsuit with leave to amend 
after hearing on January 16, 2019. (RJN Ex. C.) In lieu of filing an amended complaint, Plaintiff 
filed a “Motion for Plaintiff to NOT amend complaint to Quiet Title.” (Shaffer Decl. at ¶ 5; RJN Ex. 
D.) The Court denied Plaintiff’s motion after hearing on March 6, 2019. (RJN Ex. F.) Plaintiff did 
not file an amended complaint, and Fremont Bank filed a Motion to Dismiss pursuant to CCP 
§ 581(f)(2). (Shaffer Decl. at ¶ 8.) The Court granted the motion, dismissed the case against 
Fremont Bank with prejudice, and entered judgment against Plaintiff on June 12, 2019. (Shaffer 
Decl. at ¶ 10; RJN Ex. A.) Plaintiff did not appeal the judgment. (Shaffer Decl. at ¶ 10.) 

 Instant Lawsuit 

In the Instant Lawsuit, Plaintiff alleges in her “deceit” subsection that “Defendant deceived 
Plaintiff for not giving [Title] to the Plaintiff when the Plaintiff was rightfully entitled to it.” 
(Complaint at 2.) In her “concealment” subsection she alleges that “Defendants concealed 
information of the many transactions and proceeds that were collected by the Defendants for 
property belonging to the Plaintiff which Plaintiff was recently made aware of these actions 
taken on by the Defendants.” (Id.) She further alleges that “Defendants misrepresented and 
concealed transactions they have made for the Plaintiff and making Plaintiff liable when the 
Plaintiff’s home is fully paid with not receiving the Title and proceeds for Plaintiff’s property.” 
(Complaint at 3.) 

 Motion Practice 

Plaintiff has repeatedly filed unmeritorious motions, pleadings, or other papers. Plaintiff filed the 
following motions in the Prior Lawsuit, all of which were decided against her: 

 Ex parte application for “mortgage relief” (Shaffer Decl. at ¶ 7(a); RJN Ex. G); 

 “Motion to Stop Loan Payments to Fremont Bank” (Shaffer Decl. at ¶ 7(b); RJN Ex. H); 

 “Motion to Stop Payments and to Refund Overpayment of Property Taxes” 
(Schaffer Decl. at ¶ 7(c); RJN Ex. J); 

 “Motion for Plaintiff to NOT amend complaint to Quiet Title” (Shaffer Decl. at ¶ 7(e); 
RJN Ex. D); 

 “Motion to not allow Fremont Bank and other Defendants to use outside Attorneys or 
parties not named to communicate and respond to Plaintiff Complaint” (Shaffer Decl. at 
¶ 7(d); RJN Ec. L, M) 

In the instant lawsuit, Plaintiff filed a motion for permanent injunction “for Defendant’s to refrain 
from a Notice of Sale and Mortgage Loan Payments until everything is determined by the Courts 
for this lawsuit.” That motion made no showing on the merits and was decided against her. 

Frivolous Tactics 

In addition to her motion practice, Plaintiff has also attempted to name Fremont Bank’s outside 
counsel as a defendant in the Prior Lawsuit (Shaffer Decl. at ¶ 11, Ex. C); threatened Fremont 
Bank’s outside counsel with “reporting” him to the California State Bar (id. at ¶ 12, Ex. D); and 
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alleged that Judge Fannin (who presided over her Prior Lawsuit) conspired with Fremont Bank’s 
counsel. (Id. at ¶ 13, Ex. E.)  

Analysis 

After reviewing and considering all the documents filed, including those documents judicially 
noticed by the Court, the Court determines that the Plaintiff is a vexatious litigant as 
defined under Code Civ. Proc. § 391(b)(2) and (3). 

The Court finds that the evidence shows Plaintiff repeatedly relitigates or attempts to relitigate 
the validity of the determination against the same defendant or defendants as to whom the 
litigation was finally determined and the cause of action, claim, controversy, or any of the issues 
of fact or law, determined or concluded by the final determination against the same defendant or 
defendants as to whom the litigation was finally determined. (Code Civ. Proc. § 391(b)(2).) 

The Court also finds that the evidence shows Plaintiff repeatedly files unmeritorious motions, 
pleadings, or other papers. (Code Civ. Proc. § 391(b)(3).) 

Plaintiff will be prohibited from filing any new litigation in the courts of this state in 
propria persona without first obtaining leave from the presiding judge of the court where 
the proposed litigation is to be filed. (Code Civ. Proc § 391.7 (a).) 

 
  

19.  TIME:  9:00   CASE#: MSC20-00274 
CASE NAME: HANCOCK VS. SERVICELINK 
HEARING ON DEMURRER TO COMPLAINT 
FILED BY FREMONT BANK 
* TENTATIVE RULING: * 
 
Before the Court is a demurrer (the “Demurrer”) filed by Defendant Fremont Bank (“Defendant” 
or Fremont Bank”). The Demurrer relates to the Complaint filed by Plaintiff Anne Hancock 
(“Plaintiff” or “Hancock”). Plaintiff is in pro per. The Complaint alleges a cause of action for 
deceit and concealment against Defendant. Plaintiff attempted to file a request to vacate the 
motion in response; although it was rejected by the clerk it was served on Defendants and the 
Court has reviewed it. 

Defendant demurs pursuant to Code of Civ. Proc. § 430.10(a), (c), (e) and (f) on several 
grounds, including that the Complaint is barred by the doctrine of res judicata. For the following 
reasons, the Demurrer is sustained, without leave to amend. 

Request for Judicial Notice 

Defendant requests judicial notice of several documents from the Contra Costa County 
Recorder Office. This Request is unopposed. Defendant’s request for Judicial Notice is granted. 
Evid. Code §§ 452, 453.  

Factual Background 

Plaintiff previously owned the real property located at 4400 Galileo Drive, Antioch, CA 94509. 
She purchased the property on August 7, 2008. (RJN Ex. F.) At that time, Plaintiff obtained a 
mortgage loan in the amount of $240,000 from Wachovia Mortgage, FSB on August 7, 2008, 
secured against the property. (RJN Ex. G.) Plaintiff subsequently refinanced her loan in 2010 
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with Tri Counties Bank, who recorded a Deed of Trust on February 25, 2010. (RJN Ex. H.) Then 
in 2014, Plaintiff refinanced her loan with Fremont Bank, who recorded a Deed of Trust on 
August 29, 2014. (RJN Ex. J.) On November 4, 2019 Fremont Bank recorded a Notice of 
Default. (RJN Ex. L.) On February 6, 2020 Fremont Bank recorded a Notice of Trustee’s Sale. 
(RJN Ex. M.) The Property was sold at a trustee’s sale on February 26, 2020 and a trustee’s 
deed conveying the Property to a third party was recorded on March 11, 2020. (RJN Ex. N.) 

Analysis 

The current Complaint is barred by res judicata.  

Res judicata or claim preclusion precludes the relitigation of a cause of action that previously 
was adjudicated in another proceeding between the same parties or parties in privity with them. 
(Mycogen Corp. v. Monsanto Co. (2002) 28 Cal.4th 888, 896.) California’s res judicata doctrine 
is based upon the primary right theory. (Id. at 904.) Two proceedings are on the same cause of 
action if they are based on the same “primary right.” (Id; see also Federation of Hillside & 
Canyon Assns. v. City of Los Angeles (2004) 126 Cal.App.4th 1180, 1202.) Under this theory, a 
cause of action is “‘comprised of a “primary right” of the plaintiff, a corresponding “primary duty” 
of the defendant, and a wrongful act by the defendant constituting a breach of that duty. The 
most salient characteristic of a primary right is that it is indivisible: the violation of a single 
primary right gives rise to but a single cause of action.’” (Mycogen, supra, at 904 [internal 
citations omitted].) 

Res judicata applies if (1) the decision in the prior proceeding is final and on the merits; (2) the 
present proceeding is on the same cause of action as the prior proceeding; and (3) the parties in 
the present proceeding or parties in privity with them were parties to the prior proceeding. 
(Federation of Hillside & Canyon Assns., supra, 126 Cal.App.4th at 1202.) 

Here, both Plaintiff and Defendant were parties to a suit in this Court where Ms. Hancock 
alleged deceit and concealment against Fremont Bank. (RJN Ex. B.) Therein, Ms. Hancock 
alleged that “[a]fter the purchase of this home Plaintiff never received [a Deed, Deed of Trust 
and Grant Deed] and inquired about them but the buyer was unwilling to submit copies to the 
Plaintiff.” (RJN Ex. B at 2.) In the instant lawsuit, Plaintiff alleges that “Defendant deceived 
Plaintiff for not giving [the Title] to the Plaintiff when the Plaintiff was rightfully entitled to it.” 
(Complaint at 2.) Plaintiff’s concealment claim is also substantially similar, relying on her 
allegations that the Loan is invalid and that Fremont Bank cannot foreclose. (See Complaint at 
2-3.) 

All the elements of res judicata are met with respect to the Plaintiff’s allegations regarding 
Fremont Bank’s alleged deceit and concealment with respect to her Loan. The decision in the 
prior proceeding was final and on the merits, the causes of action in the prior proceeding are 
identical and based on the same primary right as in this proceeding, and the parties are 
identical. Plaintiff is precluded from relitigating Fremont Bank’s servicing of her Loan. 

 

 

 


